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STATEMENT OF FACTS

The facts in this case are substantially the same as

those in Melin, No. 5671, except as to dates and the

particular pieces of land purchased. Apellant's statement

of facts is quite extended. There was no motion for a

directed verdict, and the sufficiency of the evidence is

not questioned. We will, therefore, deal with the facts

quite briefly.

While the complaint set out five or six misrepresenta-

tions, by the opening statements of the parties the issues

were narrowed down to the representation that the land

was well adapted to commercial orcharding and was

worth $7,000.00. Plaintiff came to CaHfornia late in

1923 and made a superficial examination of the general
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tract under the guidance and control of appellant. At

that time, he was shown several commercial orchards

on land lying near the creek. He later found out that

this w^as different in character from the upland which

he purchased, but he did not discover this fact until

sometime after the contract w^as entered into. (Trans,

p. 38.) Plaintiff' did not move onto the lands until the

winter of 1923- 1924. He set out his first trees in the

spring of 1924 and then discovered the hardpan on the

land. He spoke to Mr. McNaughton, appellant's horti-

CLiltiiralist, who assured him tliat the hardpan was bene-

ficial to trees. (Trans, p. 32.) The original planting

of trees were killed by grasshoppers and later plantings

were made in 1925, 1926 and 1927. The action was filed

August 16, 1927.

Let us take up the points argued for reversal in the

order selected by appellant.

ARGUMENT

I. THERE WAS NO ERROR IN THE RULING
ON THE DEMURRER.

The complaint is substantially the same as in the

Melin case. The demurrer w^as overruled by consent and

no exception taken. The arguments applicable to the

situation are contained in our brief in the case of Melin,

No. 5671, page 3.

II. THERE WAS NO ERROR IN SUSTAINING
THE OBJECTION TO THE QUESTION PRO-

POUNDED TO THE WITNESS SCHEI.

Apparently, it is the claim of appellant here that it was
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entitled to inject hearsay evidence into the proceedings.

It was endeavoring to prove that several persons had

endorsed its project. The purpose was, no doubt, to

argue to the jury that these men were behind it and to

ask the jury to substitute what was claimed to be the

judgment of the endorsers for the judgment of the jury

upon the facts. If any of these supposed endorsers knew

anything about the facts, no doubt they would have been

subpoenaed as witnesses to give their information under

oath and plaintiff would then have had a reasonable

opportunity to cross examine them.

The specification of error in this regard is insufficient

since it does not set out the facts intended to be elicited

from the witness.

Rule XI of this court.

Maryland Casualty Co. vs. Simmons, 2 Fed. 2nd,

29.

Northzvestern Union Packet Co. vs. Cloitgh, 20
Wall. 528, 22 L. Ed. 406.

III. THERE WAS NO ERROR IN SUSTAINING
THE OBJECTION TO THE QUESTION
ASKED THE WITNESS CRINKLEY.

The appellant did not make any offer of proof or

intimate to the trial court any manner in which testi-

mony as to the things happening eleven years before

the sale to plaintiff* was relevant. Under the circum-

stances, no error can be predicated upon the ruling.

Ladd vs. Missouri Coal Co., 66 Fed. 880.

Florida Railroad Co. vs. Smith, 21 Wall. 255.

Moreover, the specification of error was not sulncient

here under Rule XI of this court or the decisions of
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the Supreme Court.

Northzvestern Union Packet vs. Cloiigh, Supra.

It was apparent from this and other cases that the

witness Crinkley knew nothing about the deahngs of

appellant before he entered its employ in 19 15. How-

ever, appellant was trying to inject some hearsay testi-

mony for the sole purpose of beclouding the issues and

deceiving the jury. Had the witness known these facts

of his own knowledge, appellant could very easily have

brought it out by a question or two and if the testimony

sought to be elicited was at all relevant could have

explained the reasons therefore to the court. But, not

doing so, it showed clearly that the exception was only

noted with the idea of laying a possible trap for reversal

upon appeal.

\\. TPIERE WAS NO ERROR LX THE SECOND
RULING UPON THE TESTIMONY OF
CRINKLEY.

Here, again, there was no offer of proof, no explana-

tion of the relevancy of the evidence sought to be

adduced, and here, again, the assignment of errors fails

to show what was expected to be proved. If the matters

referred to were relevant for any purpose, the testimony

was gotten before the jury and no instruction to dis-

regard it was given by the court. If there w^as any-

thing else appellant desired to prove, it should have

been made clear by an offer of proof.

V. THERE IS NO ERROR IN THE THIRD RUL-

ING ON THE TESTIMONY OF THE WIT-

NESS CRINKLEY.



— 5—
Here, again, we have no offer of proof, no attempt

to explain the relevancy of the testimony and an assign-

ment of errors which does not set out what was expected

to be proved. The sale to plaintiff was made in 1923.

Only the situation at this time was relevant in deter-

mining his damages which were "the difference between

the real value of the property at the date of its sale to

the plaintiffs and the price paid for it."

Sigafiis vs. Porter, lyg U. S. 116; 45 L. Ed. 113.

VI. THE COURT DID NOT ERR IN ITS IN-

STRUCTION TO THE JURY ON THE SUB-

JECT OF INDUCEMENT.

The portion of the instructions to which appellant

claims its exception was directed covers approximately

one printed page and embraces several propositions of

law. One of the propositions is that the representation

relied upon need not be the sole inducement. Another

is that proof of only one material representation is nec-

essary. The instruction further proceeds to impose the

requirement that the representation be proved to be false

and also includes the matter sought to be criticized by

appellant.

This brings into play the familiar rule that a general

exception to an instruction covering several propositions

of law is of no avail to bring before an appellate court

the question whether the court below erred in stating

one of the issues of the case.

Killisnoo Packing Co. vs. Scott, 14 Fed. 2nd, 86.

The instruction given was in nowise misleading or

incorrect. The evidence was that the representations
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made were that the land was well adapted to commercial

orcharding and was actually worth $350.00 an acre, or

$7000.00. The question of whether representations are

material or not may be one of law with the exception

that in addition to being- material as a matter of law

the plaintiff must have considered them material. The

last feature is stressed by the instruction quoted.

The question of the materiality of the representations

as a matter of law has been passed upon repeatedly,

and similar misrepresentations have been held actionable

in a great number of cases.

Harris vs. Miller, 196 Cal. 8.

Dickey vs. Dunn, 80 Cal. App. 724.

Pozuell vs. Oakridge, Etc., 84 Cal. App. 714.

Commencing at the bottom of page 117 of the trans-

cript appears a portion of the court's instructions, laying

down a number of things which had to be proved by

plaintiff before he could recover. As a part thereof, the •

court said: ""^ * * and he must have relied on it, and

by it in whole or in part been induced to enter into the

bargain, because if he did not believe it it does no damage

to him; if it did not influence him it again is immaterial,

and if he did not rely on it and if it did not influence him

it would also be immaterial." Reading the portion

quoted by appellant together with the rest of the instruc-

tions, it is apparent that the jury was not misled. Apel-

lant attempts to argue that the instruction should have

included the element ''without it the contract would not

have been made" and, also, seems to advance some claim

that materialitv should have been defined further. It is

interesting to note that appellant's proposed instruction

No. I (Trans, p. 108-109) is susceptible of the same
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.

criticism. It only speaks of a material representation

in subhead No. i and in subhead No. V speaks of

plaintiff's being misled thereby and acting in reliance on

it. Appellant did not offer any instruction either defin-

ing materiality or giving what it now claims to be the

test of reliance. This makes applicable the familiar rule

that a party not offering an instruction upon a point

may not complain of the court's failure to instruct

thereon.

Texas & P. Ry. vs. Volk, 151 U. S. 73; 14 Sup.

Ct. 239.

VII. THE INSTRUCTIONS UPON THE PAMPH-
LET WERE PROPER.

Under this head, appellant has set out approximately

one page of written instructions containing a number of

comments upon the facts and statements of law. The

attempted exception w^as quite general and is in the fol-

lowing language: "On the subject of interpretation of

the contents of the book and pamphlet upon the subject

of the proof that representations have been made."

These exceptions did not direct, or seek to direct the

attention of the court to any particular portion of the

instructions so that it might be corrected before the jury

retired but were obviously an effort to lay a trap for

the learned trial judge. Such practice is improper.

Jones vs. U. S., 265 Fed. 235.

But the instruction given was eminently correct. Ap-

pellant has included in its brief at pages 22 and 23

certain of the printed matter in pages 7 to 9 of the

pamphlet. Of course, the entire pamphlet must be read

together, and a single qualifying word concealed in a
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remote corner thereof is not sufficient to change the

meaning of the whole book. The book, from its intro-

ductory statement as to the fertihty of the soil and the

bearing of the orchards to its conclusions concerning

'*A Home and Independence on Ten Acres," is calculated

to impress the purchaser with the idea that lie is buying

fruit lands from a fruit lands company. About one-

fourth of the way through the book they have inserted

in an obscure place the word ''variously." Read with

the entire context, it does not qualify the other state-

ments. Appellant must have known when it prepared

this pamphlet that people would obtain therefrom the

impression that all of its lands were well adapted to

deciduous fruit culture. The only motive we can sug-

gest for including the word "variously" is the hope that

it might assist them when confronted with their fraud.

The last portion quoted advises the purchaser to plant

the greater part of his acreage to one particular kind of

fruit and he is referred to the horticultural adviser for

consultation. It is to be noted that the purchaser is to

make the decision, and the purchaser is the one whose

preference is to determine the matter.

VIII. THERE WAS NO ERROR IN THE IN-

STRUCTIONS AS TO THE TESTIMONY OF
THE WITNESS DAMS AND TWINING.

Here, again, the exception was so general as to fail

to advise the court of the matter complained of. It is

now intimated that undue emphasis was placed upon the

learning and ability of ]Mr. Davis. At page 123 of the

transcript are to be found instructions placing almost

the same emphasis upon the testimony of defendant's
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witnesses. The court says, " * '^ '^ and the defendant

produces as a witness an agricultural specialist and

chemist, who has examined the land and fruit country

in some other districts." The testimony is recited at

considerable length, and no intimation is given as to

which of the parties was believed by the court.

IX. THERE WAS NO ERROR IN THE INSTRUC-
TIONS AS TO THE COMMERCIAL PRODUC-
TION OF FRUIT.

The only exception was in the language above quoted.

No instruction was requested as to the testimony of

defendant's witnesses Posehn, Hagel, Morley, Unsworth

or Turkelson. Of course, the matter complained of

here is not the instruction or failure to instruct upon a

point of law, but simply the claim that the trial judge

did not pick out certain facts for emphasis. This is a

matter entirely within the discretion of the trial judge.

Vicksburg vs. Putnam, ii8 U. S. 545.

But the court, in its instructions, at page 123 of the

transcript, did devote one-half page to summing up the

testimony of these witnesses. It is interesting to note

that the court disregarded entirely witnesses Tipper,

Haugen and Isenberger, vv^ho were called by plaintiff to

prove the perpetration of similar frauds and the poor

quahty of the land.

X. THERE WAS NO ERROR IN THE INSTRUC-
TIONS ON THE SUBJECT OF BLASTING.

Here, again, the only exception was "upon the subject

of blasting and the absence of any statement in the
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palnphlet in regard thereto." No instruction was offered

b}^ appellant upon this subject. Appellant urges that

there was some conflict in the testimony as to whether

blasting was necessary, but we have searched in vain

to find it.

At page 47 is the testimony of Mr. Davis, who said

the hardpan was so thick that blasting would not improve

the land. The only person testifying that the land was

good for anything claimed that it had to be made so

by blasting. They were Morley at page 89, Jarvis at

page 91 and Twining at page 98. Moreover, the entire

matter was comment on the facts and, whether correct

or incorrect, cannot be made the basis of error here.

The judge clearly told the jury at page 113 that they

were the sole judges of the facts and were not bound

by his opinions thereon.

D. & H. Co. vs. Nahas, 14 Fed. 2nd, 56.

XL THERE WAS NO ERROR IN THE INSTRUC-
TIONS RELATING TO THE TESTIMONY OF
THE WITNESS BUSH.

Again, the exception attempted to be noted was so

general as to be of no assistance to the trial court. It

was ''also upon the subject of the witness Bush."

Despite their failure to present the matter to the trial

court, they now seek to argue that the instruction given

was incorrect because it told the jury that other sales,

// }iiade by fraud, did not fix the just market value.

Several authorities are cited which it is claimed hold

that the jury are entitled to consider the evidence of

other sales. The first one
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Saflin vs. C. W. & W. R. R., 33 Fed. 416,

appears to be a report of the proceedings in the trial

court. We are not able to discover that any appeal was

ever taken. The evidence is not set out in the printed

portion but from the other portions thereof a fair

inference arises that experts were asked their opinion

of the reasonable value of the entire tract and that the

question of other sales came out on cross-examination

as in the case at bar. In such circumstances it was,

of course, proper for the jury to consider the other sales

in determining the truthfulness and ability of the expert.

In the second case,

Maitland vs. Kerrigan, 187 N. Y. S. 495,

the matter referred to was sales generally and not to

proof of any specific sale.

The third case,

Seaboard Air Lines vs. Chamhlin, 60 S. E. y2j,

was an action to condemn a one-half interest in a piece

of real estate, the other half of which had already been

purchased by the railroad. The court referred to the

difficulty of allowing evidence of other sales as proof of

value under ordinary circumstances because no two pieces

of property can be found exactly alike but appHed a

different rule in this case which involved undivided halves

of the same property.

Snyder vs. U . S., 138 Fed. 535,

was decided in this circuit in 1905. They were attempt-

ing to qualify a witness as an expert on the value of

certain timber. He said that he only knew the price

fixed thereon bv the state. The court then asked what
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that was, and the witness repHed that it was $2.10 and

spoke of a specific sale. This court held the evidence

relevant for the purpose of showing the qualifications

of the witness and also held the price fixed by the state

relevant because of a peculiar situation wherein an ap-

praisal had been authorized by law. It was pointed out

that the jury fixed the value of the lumber at $1.00

per M. and, therefore, the testimony as to $2.10 per M.

could not have been injurious. None of the cases cited

relate to actions of this form.

However, in a case almost precisely like the one at

bar the true rule has been laid down in the following

language

:

"As cross-examination, the . testimony as to the

prices at which other similar lands could be bought
was proper for the purpose of testing the witnesses*

knowledge and impeaching their opinions, but not

for the purpose of fixing the value of the land;

and the jury should liave been so advised, particu-

larly in view of the defendants' requested instruc-

tion."

Palladine vs. Imperial Valley F. L. Assn., 65 Cal.

App. 727, 756.

XII. THERE WAS NO ERROR IN THE IN-

STRUCTIONS UPON THE STATUTE OF
LIMITATIONS.

The only point attempted to be argued is that the court

erred in refusing to give appellant's instruction No. 17

and did not cover the subject matter thereof by the

instruction given. The portion of the exception relat-

ing thereto was as follows: ''Upon the refusal of the

court to give the instructions of defendant upon the

subject of the statute of limitations and that the charge



— 13-^

does not cover the scope proposed by defendant." This

exception was insufficient for the reasons already noted.

The statute of Hmitations was not properly an issue

in the case. Appellant is a foreign corporation which

did not see fit to comply with the laws of the State

of California so as to become entitled to the benefit

of its statute of limitations. See brief in the case of

Melin, No. 5671, commencing at page 10.

The instruction proposed was not a correct state-

ment of the law. It imposed upon plaintiff a duty of

making investigation to discover whether he had been

defrauded. The law is that plaintiff was not under

any duty to investigate until he discovered some fact

putting him upon inquiry.

McMahon vs. Grimes, yy Cal. Dec. 356; 275 Pac.

440.

But, though this is not the law% the court did in-

struct the jury substantially as outlined in appellant's

proposed instruction. The attention of the court is called

in particular to the last part of the instructions, quoted

at the bottom of page 32 of appellant's brief, wherein

the jury was told that if plaintiff knew% or ought to

have known, that he was deceived prior to August,

1924, then he could not recover.

The other instruction proposed on the general subject

is similar to that proposed in other cases. Not only

does it fail to state the law correctly, but in this particu-

lar case there was no evidence that plaintiff had dis-

covered that he had been deceived as to any particular

representation. There was no error harmful to appl-

lant in any of the court's instructions upon the subject.
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XIII. THERE WAS NO ERROR IN REFUSING

INSTRUCTION NUMBER VI.

Here, again, we have some general exception intended

rather as a trap for the court than to aid it to cure

any possible error in the instructions. If the excep-

tions are sufficient to raise any question, they are based

upon the misconception of the law. The authorities on

this subject are found in the brief in the Alelin case.

No. 5671, commencing at page 22, to which reference

is made.

Appellant seeks here to inject some controversy con-

cerning a letter written by plaintiff at the request of

appellant. Not having reserved any exception to the

action of the trial court and not having mentioned the

same in its specification of errors, it now seeks to slip

this argument in under the above heading. As intimated

by appellant, the letter was written before plaintiff had

been settled on the land long enough to discover that

he had been defrauded. Moreover, the evidence shows

(page 40) that the particular letter was prepared by

appellant and delivered to plaintiff with the request

that he copy and sign it, and he, still under the influ-

ence of appellant's misrepresentations, did so.

Under this same heading, without exception, an un-

warranted attack is made on a portion of the trial court's

instructions at page 127 thereof. The instruction given

was quite correct and proper and was not nearly so

strong as the one approved in

Reynolds vs. U. S., 98 U. S. 145; 25 L. Ed. 244.



— 15—
XIV. THERE WAS NO ERROR IN THE IN-

STRUCTIONS UPON THE SUBJECT
OF VALUE.

Appellant fails to set out in this section of its brief

the particular instruction complained of. The excep-

tion noted was to the absence of an instruction with

reference to the representations of value. This was

not sufficient to direct the attention of the trial court

to the particular instruction they desired given. It only

referred to the subject of value generally and did not

say on what feature of that subject appellant desired

the jury to be instructed. The exception was insufficient.

Alaska Steamship Co. vs. Katzeek, i6 Fed. 2nd, 210.

The cases cited by appellant are not in point, and the

rule for which it contends is not applicable here. The

inspection was most casual and was made under the

immediate supervision and control of appellant. The

controlling authorities upon this proposition have already

been referred to in our brief in the case of Melin,

No. 5671. The attention of the court is directed par-

ticularly to the case of

Harris vs. Miller, 196 Cal. 8,

wherein it is pointed out that representations of value

made under circumstances of the instant case are repre-

sentations of fact and not mere statements of opinion.

CONCLUSION.

We have, thus, attempted to examine in the order

selected by appellant the fourteen points urged in its

brief. None of the matters argued develop any error

in the rulings of the learned trial judge and in no
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instance was the exception sufficient to reserve the

matter for consideration by this court. Moreover, the

specifications of error as to the excluded evidence were,

also, insufficient. The outcome of the case was just

the same as those in which the alleged errors did not

occur, and it is safe to say that none of them had any

influence upon a jury who had ample opportunity to

examine the pamphlet and were familiar with lands of

the type sold to plaintiff.

Respectfully submitted,

GEORGE E. McCUTCHEN,
RALPH H. LEWIS,

Attorneys for Appellee.


